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Robbery, appellant has received a fair and 


service in the Armed Forces was excluded al- 
i contained evidence of his conviction of a 
1 judge charged the jury such convic- 
appraising his credibility. 


staxtial. 
fudge charged the jury that flight created 2 presumption of 


@. The judge’s charge in one vital area was not really intelligible. 


Whether an accused is entitled to relief from this Ccurt where his 


rt-appeinted counsel had plead hin "quilty" to a lesser offense than that 


inaicment but such pleas was witherawn at the instance of 
the sentencing judge and probation officer, and against counsel’s recom- 
men@ation and a¢vice, anc replaced with 2 plea of "Not Guilty” to the 
greater offense, on which plea he was subsequently tried, convicted and 


sentencec. 
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JURISDICTIONAL STATEMENT 
Appellant was convicted of robbery (22 DC Code 2901) in the United 
States District Court for The District of Columbia and sentenced to 2 to 6 
years. Following sentencing he filed a motion in the District Court for 
Leave to Appeal in Forma Pauperis. The motion was granted by order in which 


the District Court ordered all portions of the stenographic transcript pre- 


pared at the expense of the United States and also appointed counsel to 


represent appellant on appeal. 

Counsel appointed by the District Court withdrew and this Court ap- 
pointed the undersigned to represent appellant on July 27, 1962. 

This appeal is brought pursuant to Title 28, Sec. 1291 of the US Code 
(Act of June 25, 1948, c. 646; 62 Short 929), as amended from the judgment 


of the District Court. 


having stolen from one 


and cash, with a total value of about $16.00, in 


and re- 
vested that counsel : nted by the Court. Counsel was culy appointed, 
to serve, an second counsel was appointed on August 23, 
n Septenber 28, 1961, sppellant’s new counsel 
Quilty” to the indictment and entered a plea of 
tec Robbery", whereupon the case 


was referrec to 


scelient denied his guilt to the Probation Cfficer, and this matter 
was reported to the Chief Judge when th aprellant appeared before hin for 
sentencing on the lesser offense, In view of this report the Chief Judge 
of "Guilty" to the lesser offense. entered a plea 
the offerse cherzed in the indictment, and remanded him 


This action was apparently taken witheut prior 


ae? 


5 Court-appointed counsel; and said 


requestec leave to witheras* stating that the original 
offense had been entered on his advice, 
after he had interviewed all persons 
who seemed appropriate. 5 2 wes granted and another counsel was 
appointed, but since he unable to serve 2 fourth counsel was appointed. 
On February 9, 1962, associate counsel was also appointed; and it was he 
who actually tried the case. 
The case , Following a verdict of guilty and the 
denial of appellar: t for a new trial, the appellant was sentenced 


to tuo to six years tc run subsequent to his sentence on a prior convictics. 
“His motion for. leave to withdraw is urinted in the 
joint appendix. 
7 


Thereetter followed the procedures set cut, supra, in the Sunisa=ccsonal: 
Statement. 

At the trial, the Government’s case restec¢ almost entirely on the 
testimony of the Complaining Witness, Cornell Watson. =e restified that he 
had boarded a bus at the corner of 7th Street end Flerica Avenue, N.We, in 
the company of 15 or 20 other people, that while getting on the bus he feit 
himself jostled, and that once on the bus he founc that his Se which 
contained $14.00, was missing. As a result of something told to hin by 
someone else on the bus, he alighted and walked east to where an @lley opened 
into Florida Avenue. In the alley he saw four or five men. He claimed that 
one of them was appellant and that he was holding the wallet in his hand and 
was looking through it. He testifiec that he asked for his wallet back, at 
which point appellant started running. Mr. Watson gave chase and followed 
him through the alley to T Street, anc right on T Street past 7th Street to 
8th Street, then through an alley out to 3th Street anc back to : Street. 
Nr. Watson claimed that as appellant came out onto T Street he turned around 
and welked back to Nr. Watson, at which time appellant told him that he 
would give him One Dollar and his ring and would go back and get his wallet. 

Mr. Watson claims to have taken the One Doliar which he say$ appellant 


had offered him. However, no claim was made that appellant had Er. Watson’s 


wallet or any money in his possession at the time he was apprehended, and 


the evidence shows that a stranger returned the wallet to Mr. Watson, empty, 


sometime later when he, appellant and the arresting officer were| waiting at 
the call box at 7th Street and Florida Avenue to which the arresting officer 
had taken then. | 

The arresting officer also testified for the Government but all that 
he purported to see was the appellant and Mtr. Watson emerging frm the alley 
onto T Street, and by the time he stopped his car they were Socethes 


=n) 


2d that he had been at 7th and Florida Avenue on the 


of the alleged robbery to the time that the arresting officer 


mim to the call box at that intersection. He testified that, immeci- 


rior to his arrest, he had been walking east on T Street from his 
l2th Street to nis mother, who lives in the 400 Block of 
Avente, anc the he arrivee at the mouth of the alley on T Street 
the conplai g witness stcpped him and ac- 
cused hin of robbing hin. He denied that he had any money on him at the 
e denied that he had given or offered ir. Watson any money or his 
He preduce¢ one witness who testifiec that sometime in the afternoon 
alleged rebbery he hed seen the appellant walking on T Street 
r of lith Street. He elso established that, when taken to the 


Soreness 


statiocn, he had no money in his pessession. 


STATEMENT OF POINTS 


1. The court below errec in refusing to allow appellant to establish a good 
aspect of his character by giving evidence of his service in the Armed 
Forces; and this error was pretudicial by virtue of the fact that testizony 
was introduced with respect to his prior conviction and the judge icharged 
the jury that they could consider this prior conviction in weighing the 


appellant's credibility against that of the complaining witness. 


| 
: = | - 
2. Inasmuch as all of the eviaence supporting all of the presecution’s case 
was circumstantial, the court below erred in failing to charge the jury with 


respect to the law relating to circumstantial evidence. 


3. The court below erred in charging the jury that flight created a pre- 


sumption of guilt. 


4, In that portion of his charge which instructed the jury what consider- 

| 
ation they should give to the testimony of the complaining witness that 
appellant had fled from him, the trial judge failed to make it really clear 


to the jury that they did not have to believe that testimony. 


5. Appellant’s right to be defended by counsel was, in effect, abrogated 


when his plea of "Guilty" to a lesser offense (which had been entered on 


the advice of his court-appointed counsel) was withdrawn at the instance of 
| 


the court below and the probation office and there was substituted therefor 


a plea of "Not Guilty" to the offense charged in the indictment,! on which 


plea appellant was subsequently convicted and sentenced. 


SUMMARY OF ARGUMENT 


T 


. United States (1948) 355 US 469; 55 S. Ct. 213, 

the fendant always has the right to give evidence of his good character; 
ane under French v. United States ( CA 5, 1956) his prior service in the 
rmed Forces and the nature of his discharge therefrom is relevant in ap- 
character. It was, therefore, error for the trial court to 

refuse to allow evidence of appellant’s service in the Armed Forces. This 

rror became substantially pretudicial because evidence was taken relating 

prior conviction df appellant’s; and in his charge the judge instructed 
the jury thet they coule consider the fact of the conviction in appraising 


appeliant’s 


Ee 
court’s charge to the jury contained error that was pre- 
to appellent. In view of the circumstantial nature of the case 
ageinst appellant, the courrshould have instrected the jury on the law as 
state@ by this Court in Carter v. United States (1957) 102 US App 227, 
2313; 252 F 2d court chargee the jury that flight created 


a presumption sig was clear error (Alberty v. United States 


(1896) 162 US 499, 511; 16S. Ct. 364; cf. Bray v. United States. US App 


DC, Ho. 16935, Memorandum Opinion, May 24, 1962). Finally, in that part 
of its charge which dealt with the subject cf flight, the court failed to 
make it really clear to the jury that they should disregard the complain- 
ant’s claim that appellant had fled from him if they believed that it was 


not appellant whom the complainant had chesec. 


III. 
At the recommendation of his attorney appointed by the court below, 


who is an experienced and respected counsellor, appellant haa pleaded "Not 
Guilty" to an offense lesser than the one charged in the indictment. when 
he came on for sentencing on that plea his plea was withdrawn at the in- 
stance of the sentencing judge and the probation office and a plea of "Not 
Guilty" to the offense charged in the indictment was substituted. “The 
court-appointed attorney thereupon withdrew from the case. Appellant was 
thereafter tried on his new plea, waS convictedand sentenced. It was error 
for the court to attempt to prejudge the merits of appellant’s defense and 


the probably outcome of the case (Gearhart v. United States (1959) 106 us 
acta aaa aaa AN) 


App DC, 270, 273; 272 F 2d 499) and to participate in the matter of appel- 


lant’s plea when he was being advised by competent counsel, 


SLLANT'S 


mination by his Court-appointed counsel, he was 
he had ever served in the Armed Forces. The prosecu- 
odjection was sustained. Shortly thereafter his 
if he had “ever been in trouble before" (TR 44). No ob- 
the defendant answered that he had been convicted of 


of Columbia. On cross examination, the prosecution 


* it was obtained. 


jury (TR 81), the Judge advised the jury that ap- 


he was then being tried, but that "such fact may be given in 
evidence to affect nis credit as a witness". He then repeated that "You 
may consider his prier arrest only insofar as it affects the defendant's 
credibility witness in the present case” 
v. United States (1948) 335 US 469, 479; 66 S. Ct. 213, 

the Suprene Court said that "The price a defendant must pey for attempting 
to prove nis geod name is to throw open the entire subject ... ". 

Here, although the entire subject was thrown open (albeit by appellant’s 


own counsel), appellant was nevertheless denied the benefit of any suppor- 


tive evidence of cheracter he might have derived from evidence of his prior 


service in the Armed Forces, (See: French v. United Stetes (CA 5, 1956) 


232 F2@ 736, 740) whereas the prosecution hac the benefit of a charge thet 


= This was dene in an extrerely lengthy and wholly-unnecessary colloquy 
which added absolutely nothing to the record except the year of the con- 
viction, but which could not have faiied to further impress the fact of 
the conviction on the jury’s mine (TR 50-51). 


=i = 


his prior conviction could be considered as detracting from appellant's 
credibility as a witness in his own benhalr. 

Here, appellant paid the price but received nothing for it. 

It is always the prerogative of the defendant to plead his character 
“in resolving probabilities of guilt", Michelson v. U.S., supra, at 
p. 476. For that reason it was error for the Judge to exclude evidence as 


to appellant's prior service in the Armed Forces. He compounded this error 


when, in his charge, he invited the jury to consider appellant’s conviction 


as evidence relating to his credibility although he had, by his prior ruling, 


precluded their looking at the other side of the coin. 


i 


The prejudice to appellant in this situation was enhanced by the fact 
that this particular case was, to such a greet extent, a contest of credi- 
bility between the defendant and the complainant. 


The Judge so advised the jury. He charged them (TR 80) that:! 
"It is obvious that in large measure your verdict in this 
case must depend upon the credence which you give to the 


testimony of the witnesses, because when you decide which 
of these witnesses are, in your opinion, telling the truth, 
I think the rest of your verdict will be relatively simpie 
to arrive at." 


Later, in discussing the inference that the jury might draw if they 


believed appellant had had stolen property in his possession shortly after 


i 
| 


the theft, he reiterated (TR 82) 


"This then gets back to what I said about the credibility of 
the witnesses.. .If you accept the defendant’s version of 

the acts in this case, of course you must conclude that he 
was never in possession of this pocketbook ... [but] ... if 
you accept the testimony of the complaining witness, as I 
have pointed out to you, you may then draw an inference from 
the possession of the pocketbook that the defendant was in 
fact the thief." 


battle of credibility carries over also into the important factor 


g the evidence of identirication of one stranger 
_the attendant circumstances, together with 
lity or improbability of affording an oppor- 
tunity for a definite identification must be considered 
and weighed, for, after all, the identification of one 
person 5; another who has never seen him before is an 
opinion or conclusion of the identifying witness." 
People v. Peck (1934) 358 ILL. 642, 193 N.E. 609, 612, 


But, as this Court recognized in Green v. United States (1961) 120 U.S. 


9S, 109; 289 F2d 755, when identification is disputed it is a 


matter for the jury to cecide according to the credibility it ascribes to 


Here, conplcinant was the only one to identify appellant and appellant 
disnuted the identification. Complainant was not in sight of the person 
he was chasine throughdut the entire time of the chase; (TR 28) and, if the 
jury hae chosen to believe appellant, they could well have believed that 
complainant had meade an honest misteke in identifying the man he accosted 
on T Street as the man he had previously chased. 

With the issue of credibility drawn between them on this issue as well, 
appellant was further prejudicec by the court’s ruling and charge that, in 
effect, invited the jury to far greater credence to complainant’s testimeny 


than to appellant’s. 


II. 


THE COURT ERRED I! ITS Ci 
GURY. 


A. 


The Court Should Have Charged The Jury 
Bad ttn dente nie Se 
With Respect to Circumstantial Evicence. 


The Statement of The Case, supra, shows that all the evidence against 
appellant was circumstantial. Neither complainant’s wallet nor the money 
was on appellant’s person; and the money was never found. No-one sau appel- 
lant take the wallet or, for that matter, saw him at the scene of the crime. 


The complainant identifies him as the man whom he sew going through his 


wallet in the alley and whom he subsequently chased but, even if this testi- 


mony is accepted, appeliant can only be connected with the actuali taking by 
an inference arising out of his subsequent possession. And, although the 
trial judge advised the jury that it need not infer appellant's guilt even 
if it believe him to have been in possession of the wallet soon after the 
theft, he never gave them the yardstick by which they should judge this 
testimony and the other evidence in this case. 

In this case there was always a possibility that, even if appellant 
had had possession of the wallet, he might have been given it by someone 
else or picked it up where the real thief had thrown it. His subsequent 
flight, if he did in fact flee, and any other inconsistencies in his story, 
could have been explained by his desire to escape trouble in view of his 
prior conviction for theft. There was always a hypothesis consistent with 


innocence which was as strong as the hypothesis consistent with guilt, but 


the jury, nor were they charged with re- 
heen advised of the law as stated in Carter 
231; 252 F 2d 608, that 
facts which exclude 
every reasonable hy resis i ‘ guilt, the verdict 
mest de not guilty ...” 
sot have reasonably brought in the verdict it cid. 
no wallet or money was introduced in the case, and that 
the records of the precinct at whicn the eppellant was booked showed that 
he had no tener in his sossession when he was beoked (TR 62) are, perhaps 
other circumstances be considered in judging the validity of the hypotheses 
of potential zuilt and innocence. However, completely apart from these am- 
suities connected with the trial of the case, it is clear that the facts 
atthe trial would have supported a hypothesis of inno- 
hypothesis of guilt. 


nave charged the jury accordingly. 


B. 


Tne Judge Erroneously and Prejudici- 
ously Charged The Jury That Flignat 
Createa a2 Presumption c= Gullt. 


Other errors are found in that part of the charge which dealt with 
appellant’s alleged flight, and which is included in this brief as Appen- 


dix l. 


% As a matter of fact, taat part of the judge’s charge (at TR 80) that "I 


think it is obvious that in large measure your verdict in this case must 
depend on the credence which you give to the testimony of the witnesses, 
because when you decide which of these witnesses are, in your opinion, 
telling the truth, I think the rest of your verdict will be relatively 
simple to arrive at", almost entirely negatives the possibility of a hypo- 
thesis consistent with innocence. 


Although, towards the end of the charge, the judge did refer to flight 
obliquely as a "circumstance indicating guilt", he started off by telling 
the jury that there is a "presumption or an element of consiceration which 
hinges around the principie that flight may be considered by jurors as 
evidence of guilt". (Emphasis supplied). 

We respectfully submit that this is not the law. | 

Flight, even when estabiisned, is never considered es direct evicence 
of guilt, but merely a circumstance from which guilt can be inferred. In 
Green v. United States (1958) 104 US App DC 23, 25; 259 F 2d 180; cert. cen. 
359 US 917, 79 S. Ct. 594, this court quoted from and adopted the opinion 
of L. Hand, C.J., in United States v. HKeitner (2 Cir., 1945) 159 F 2d 105, 
107, that flight was a "circumstance from which a court ... may infer" 
guilt. The Green case, also, cites Vick v. United States, (Ss Cir.;, 1954) 
216 F 2d 228, 232, which emphasizes the highly circumstantial nature of 
flight as evidence cf guilt and, indeed, states that "... flight alone is 
weak evidence of guilt." 

Again, in Edmonds v. United States, (1959) 106 US App DC 373, 379; 273 
F 2d 108, this Court states that "Evidence of flight is competent ias having 
a tendency to establish guilt." But this statement is in ne way incensis- 
tent with a recognition that such evidence is circumstantiai only} and this 
is confirmed by the Court's reliance, in Edmonds, on the Green case, supra, 
and on Allen v. United States (1896) 164 US 492, 499; 17S. Ct. 154, which 
also describes flight as a "... circumstence proper to be laid before the 
jury as having a tendency to prove (defendant’s] guiit." 

As this Court recognized in its aiscussion of Bollenbach v. United States 


(1946) 326 US 507, 66 S. Ct. 431, found in its recent opinion of Bray v. 


United States, No. 16835, Memorandum Opinion, Hay 24, 1962, there is a vast 


presumption in circumstances where the law raises only an infer- 


ason, erroneous. 
Court’s having charged them that flight created a 
the jury could have found appellant guiity on that 
re rule of Albery v. United States, 
15 S$. Ct. 864, which clearly held that a charge 
ry to infer that [flight] alone is sufficient to create 


wilt" was improper and which nas never since been ques- 


prejudicial to appellant, should, alone, 


The Court's Charge Cn One Vital Point 
Gas Not Sufticiently Inteliigible to 


-2 iS 


Insure Appellant a Fair Trie 
It shovle be noted that eppellant hed denied that he had fled from the 
complaining witness and ha¢ claimed that he nad never seen Watson until 
son had@ accosted hin at the mouth of the alley on T Street, between 8th 
Sth Streets; - the point that Watson identified as the end of the chase. 
should, therefore, have charged the jury unambiguously that they 
to determine whether the accused had, in fact, been present at 
the point where the allegee chase commenced and whether it was he who had 
fled from the complainant, and that it was only after they nad made that 


determination that they could give any consideration at all to the alleged 


flight, even as a circumstance indicating guilt. This he failed to do. 


In the latter part of his charge he said: 


"You are instructed, however, as a matter of lew that flight 
means not merely a leaving, but means a leaving under a con- 
sciousness of guilt and for the purpose of evading arrest. 
Therefore, if you find that the defendant's conduct was 
induced by fear of arrest, then it is a flight from justice 
and you may consider it as a circumstance indicating | 
guilt ..." (Emphasis supplied). 

When the judge charged the jury to determine whether "the cefendent’s 
conduct was induced by fear of arrest" he necessarily implied that it nad 
already been established that defendant had, in fact, fled trom Watson as 
alleged; and he thus impreperly narrowed the ambit of the determination that 
the jury was to make. 
The final sentence of the charge, which was apparently intende2 to cure 


rror of the preceding sentence, completely fails to do so. It states: 


"If, on the other hand, the defendant has explained his 
presence at the point where he said he was firs+ accosted 


by the complaining witness to your complete setisfacticn, 
then the element of flight is not a factor to be consicered 
by you." 


We invite the Court to read this language over severai times in context 
with the language that preceded it® Because the charge skips from) the 
idea of flight from one point to a confrontation at another peint, the two 
sentences are disjointed and seem wholly unrelated. when read to the jury 


from the bench this language could not possibly have conveyed the idea that 


was necessary in order to make the charge complete and proper. The charge, 


as it stands, is simply not sufficiently intelligible to be allowed to sand 
between aprellant and his freedom. 
At the end of the charge appellant was entitlec to 2 plain statement 


that no inference of his evilt shouid be drawn from the ccmplainant’s 


ay 
% 


This portion of the charge is set out in full in 
the appendix hereto. 


het he ha 


errer which was necessarily gravely prejudicial to defendant. 


Iftl. 


THE COURT ERRED IN WITHDRAWING APPEL- 
TANT™S PLEA OF GUILTY TO A LESSER 
OFFENSE AND SUBSTITUTING A PLEA OF 
NOT GUILTY IC ThE CFFENSE OF Which HE 
WAS LATER CONVICTED 


; J | 
As set forth in the Statement of The Case, supra, appellant nade at 


one point in the proceedings below, pleaded "Guilty" to the lesser , offense of 


"Attempted Robbery" and, following the report of the Probation officer, ap- 


peared before the Court for sentencing. At that appearance his plea was 
changed from "Guilty" to the lesser offence to "Not Guilty" to the greater 


offense, for which he was subsequently tried and convicted. This ‘action was 


apparently taken at the instance of the sentencing judge, acting on the 
basis of a report from the Probation Office (see letter dated October 27, 
1962, from Hon. Matthew F. McGuire to Clerk, U.S. District Court, D.C. set 
out in joint appendix). It was done without prior notice to or approval of 
counsel who was then representing appellant; and, as a direct result thereof, 
defendant was convicted of and sentenced for the greater offense. 

In Gearhart v. United States (195$) 106 US App DC 270, 2 
499, this Court said: 


"Where the accused seeks to withdraw his plea of guilty be- 
fore sentencing on the ground that he hes 4 defense to 
the charge, the District Court should not attempt to de- 
cide the merits of the proposed cefense, thus devezmining 
the guilt or innocence of the defendant." 


Here, of course, we have a converse situation because it was a plea 


guilty (albeit to a lesser offense) that was withdrawn and a plea of not 


guilty that was substituted. Nevertheless, the same rule applies; ard neither 
| 


the Probate Office nor the Court should have presumed to judge the merits 


gefense or to determine, even presumptively, whether it could 
stage in tae proceedings appellant was being represented by ex- 
respected counsel. It was he who had recommended the plea of 
and he ha in fact, had appeliant so plead. 
his court-appointed client was repudiated, he 
ne alternative exce witharnaw. 
in Poole v. United States (1957) 102 US App DC 
was another case involving a change of plea on 
"The aceusea requires the guicing hand of counsel 
*, Powell v. State of Alabama (19352) 287 US 
supplieé by this Court). And, it is inherent 
setween the accused, his attorney and the 
with <he administration of justice that neither the Pro- 
h that guidance once an attor- 
responsibility for 4 client’s case. 
ye of having changed his piea appellant was ultimately convicted 
of and sentenced for 2 greater offense than the one to which he had previously 


been advise¢ to pleac, end had@ pleaded, guilty. In a similar situation, 


where bv virtue of 2 change of piea the defendant had received a greater 


sentence than he otherwise would have, this Court vacated the judgment and 
remandea the matter to the District Court so that 2 lesser sentence could de 
imposed. Carter v. United States, lio. 15045, Memorandum Opinion, May 31, 
1962. If, for any >eason, the Court were to sustain this conviction on the 
merits, it should arfore prellant relief here by remitting or abating 


the seatence imposed %% nim as a direct result of the change which wis 


made in his plea apainst the advice of counsel. 


CONCLUSION 

Many, if not most, of the matters discussed in this brief were not 
raised at the trial or in the Notice of Appeal. However, some of ithem, by 
themselves, indicate clear error involving substantial rights enc are, 
therefore, cognizable by this Court under Rule 52(5) of the Federal Rules of 
Criminal Procedure, OF - where they involve an erroneous charge - under this 
Court's recent opinion in Barry v. United States (1961) 109 US App UC 302, 
302;287 F 2d 340. 

Even if no single error discussed above was, by itself, sufficiently 


prejudicial to warrant reversal (and we respectfuliy submit that several of 


them were) taken together they evidence that appellant has received from the 


| 
trial courts something less than the full justice to which every accused 


is entitled. 


Respectfully submitted, 


William P. Bernton, 

621 Colorado 3uileinge 
Attorney for Appellant 
(Appointed by This Court) 


APPENDIX 
(Extract from Trial Court's 
Charge to Jury) 

There is a further doctrine of the law that becomes Serene in this 
case, and that is the testimony of the complaining witness, Cornell Watson, that 
the defendant fled from the alley where he was first confronted and —_ fora 
period of several blocks. This brings into the case a presumption or'an element 
of consideration which hinges around the principle that flight may be considered 
by jurors as evidence of guilt. In other words, you are entitled to draw from 
testimony which you accept as credible a conclusion that flight on the part of a 
defendant was or is evidence of guilt. You are instructed, however, as a matter 
of law that flight means not merely a leavang, but means a leaving omic a con- 
sciousness of guilt and for the purpose of evading arrest. Therefore, if you find 
that the defendant's conduct was induced by fear of arrest, then it is a flight 
from justice and you may consider it as a circumstance indicating guiit. If, on 


the other hand, the defendant has explained his presence at the pointi where he said 


he was first accosted by the complaining witness to your complete satisfaction, 


then the element of flight is not a factor to be considered by you. (Transcript, 


pages 83-84) 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 

presented: 

1. May appellant raise on this appeal objections to the Dis- 
' trict Court’s instructions, where no objections were taken at 

the time of trial and where none of the alleged errors resulted 
in manifest injustice? 
| 2 Was it error for the trial judge to refuse to receive in 
| evidence testimony concerning appellant’s service in the armed 
forces? 

3. Where the appellant advised the probation office that he 
| was innocent of the crime charged did the trial judge abuse his 
| discretion in setting aside a guilty plea prior to sentencing? 
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Counterstatement of the case 
Statutes and rules involved 
Summary of argument 
Argument: 
I. There was no error in the court’s instruction and if error 
no objection was taken to the instructions as given... 
II. The trial court properly refused to admit evidence of 
appellant’s military service 
III, It was not error for the lower court to set aside a plea of 
guilty to “attempted robbery” prior to sentence and 
order the appellant to trial on a robbery charge where 
appellant informed the probation office that he was not 
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Unrrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In an indictment filed August 14, 1961 appellant was charged 
with one count of robbery, 22 District of Columbia Code § 2901 
(J.A. 1). A plea of not guilty was entered on August 18, 
1961 (J.A. 1). On September 28, 1961, the defendant entered 
a plea to “attempted robbery”, Title 22 D.C.C. § 2901 before 
Chief Judge Matthew F. McGuire and his case was referred to 
the Probation Officer of the Court (J.A. 2). 

On October 27, 1961 the day of sentencing Chief Judge Mc- 
Guire vacated appellant’s plea of guilty. This action came on 
as a result of appellants’ informing the Probation Officer that 
he was not guilty “but stated he claimed to be guilty at the time 
because he did not want to go to trial on the more serious 
charge of robbery * * *” (J.A. 3). The counsel appointed 
for the defendant was allowed to withdraw on November 15, 
1961. Trial by jury on the robbery charge commenced on 
February 15, 1962, new counsel having been appointed, and 
a verdict of guilty as charged was returned the same day. 
Appellant’s motion for a new trial filed on February 20, 1962 
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was denied on April 13, 1962 and appellant sentenced to from 
two (2) to six (6) years, the sentence to take effect. at the 
expiration of the sentence in a prior robbery conviction. This 
appeal followed (J.A. 24). 

Appellant's conviction was based on the testimony of the 
victim and a police officer. Cornell Watson testified that about 
5:15 PM. on July 26. 1961, he was en route home from work 
and boarding a bus at 7th and Florida Avenue, Northwest in 
the District of Columbia. His wallet containing fourteen 
dollars and personal papers was in his left hip pocket at the 
time (J.A. 4). As he was boarding the bus he felt a slight 
jostle and subsequently discovered his wallet was missing. As 
a result of a conversation with persons on the bus Watson got 
off the bus at 7th and Florida Avenue and went east into an 
alley (J.A.5). Upon entering the alley Watson observed four 
or five men. including the appellant, who was looking through 
a wallet identified by Watson as belonging to him, and the one 
he had on his person prior to boarding the bus (J.A. 5, 8). 
Watson yelled. “Hey. that’s my wallet. Give it back to me.” 
and gave chase to the appellant who ran away (J.A. 6) still 
holding the wallet. The chase lasted a number of blocks and 
suddenly appellant stopped and came back towards Watson 
who csught hold of him (J.A. 7). Watson testified that he 
asked appellant for his wallet and appellant replied, “Here, 
man. take this dollar and my ring and I will go back and get 
your wallet” (J.A.7). Watson took the dollar and about that 
time Police Officer Mitchell appeared and took appellant into 
custody (J.A.7). During the ensuing excitement an unknown 
citizen returned Wateson’s wallet to him (J.A. 7). Watson 
testified he did not see anyone take his wallet (J.A. 9) or see 
anyone throw it away (J.A. 10). 

Officer Mitchell testified he observed Mr. Watson emerge 
from an alley in pursuit of the appellant. He stopped his car 
and placed the appellant under arrest after talking to Watson 
(J.A. 11). At this time appellant was puffing and blowing 
with perspiration on his forehead and appeared to have been 
running (J.A. 18). Officer Mitchell testified he asked appel- 
lant if he took the wallet and appellant denied this although he 
was willing to give Watson a dollar and his ring, and he would 


3 


get Mr. Watson’s pocketbook for him in return, if he would let 
him go (J.A.11). 

The appellant testified that he was walking down the street 
near 8th and T Streets when Watson approached him and 
stated he had robbed him. Appellant testified he told Watson 
he not only didn’t rob him but that he didn’t even know him 
(J.A. 14). He further testified that he did not offer Watson 
a dollar because he had no money with him. He denied the 
conversation testified to by Officer Mitchell and stated he told 
Mitchell “He definitely made a mistake in identity because 
something was wrong, because I didn’t do this and I didn’t 
know nothing about it * * *” (J.A. 14). He also stated that 
he had told Watson “I told him that I didn’t know nothing 
about this; why did he approach me with this, and I didn’t 
have his money” (J.A. 15). 

On cross-examination appellant testified he was unemployed 
on July 26, 1961 making his living doing odd jobs, that he was 
just walking along the street when Watson came out of an 
alley and grabbed him (J.A. 16). Appellant denied he had 
ever been chased out of an alley, that he ever had possession 
of the wallet or was ever chased at all. Appellant again denied 
the conversation attributed to him by both Watson and Officer 
Mitchell (J.A. 16, 17). 

The trial judge denied appellant’s motion for a judgment of 
acquittal but granted in substance two of appellant's requested 
instructions on the issues of identity and the effect of a prior 
conviction. Appellant’s counsel did not request any other in- 
structions and expressed satisfaction with the charge as given. 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, § 2901 provides: 

Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more than 
fifteen years. 
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Title 22, District of Columbia Code, § 2902 provides: 

Whoever attempts to commit robbery, as defined in 
section 22-2901, by an overt act, shall be imprisoned 
for not more than three years or be fined not more than 
five hundred dollars, or both. 

Rule 11, Federal Rules of Criminal Procedure provides: 

A defendant may plead not guilty, guilty or, with 
the consent of the court, nolo contendere. The court 
may refuse to accept a plea of guilty, and shall not 
accept the plea without first determining that the plea 
is made voluntarily with understanding of the nature of 
the charge. If a defendant refuses to plead or if the 
court refuses to accept a plea of guilty or if a defendant 
corporation fails to appear, the court shall enter a ples 
of not guilty. 

Rule 30. Federal Rules of Criminal Procedure provides: 

At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
same time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu- 
ments to the jury, but the court shall instruct the jury 
after the arguments are completed. No party may as- 
sign as error any portion of the charge or omission there- 
from unless he objects thereto before the jury retires to 
consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. Op- 
portunity shall be given to make the objection out of 
the hearing of the jury. 

SUMMARY OF ARGUMENT 
I 
The alleged errors in the trial court’s instruction may not be 
raised on this appeal, since no objection to the court’s charge 


was taken in the trial court as required by Rule 30, Fed. R. 
Crim. P. 
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In any event the instructions were intelligible and complete. 
The failure to instruct on circumstantial evidence was not error 
in view of all the testimony in the case. Further, the use of 
the word “presumption” in a flight instruction was not error 
since it was clear that the jury was free to draw whatever 
inference it wished from the fact of flight. 


II 


The trial court properly refused to admit in evidence testi- 
mony concerning appellant’s service in the armed forces. Char- 
acter testimony is restricted to general reputation and evidence 
of specific acts are not admissible to prove good character. 


II 


The trial court judge was acting within the limits of his 
discretion when prior to sentence he set aside a plea to attempt 
robbery under a robbery indictment after the appellant in- 
formed the Probation Office that he was innocent. 


ARGUMENT 


L. There was no error in the court’s instruction, and if error 
no objection was taken to the instructions as given 


Appellant objects to the instructions given by the trial judge 
for the first time in his appeal. The objections are threefold. 
First, the court should have instructed on circumstantial evi- 
dence. Second, that the charge was unintelligible as relating 
to flight and third that the trial judge instructed the jury that 
flight created a presumption of guilt. 

‘At the outset appellant is confronted with Rule 30, Fed. R. 
Crim. P. which directs: 

No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before 
the jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his 
objection. 

The appellant herein failed to make any objection to the 
trial court’s instructions and is precluded from raising the argu- 
ment on this appeal. Villaroman v. United States, 87 U.S. App. 
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D.C. 240, 184 F. 2d 261 (1950); Dukes v. United States, 107 
US. App. D.C. 382, 278 F. 2d 262 (1960). There was no error 
in the charge that would result in manifest injustice. Screws 
y. United States, 325 US. 91, 107 (1945); Mills v. United 
States. 97 US. App. D.C. 131, 132, 228 F. 2d 645, 646 (1955). 

The record of this case does contain circumstantial evidence, 
which we submit is compelling in nature. The complaining 
witness testified that he saw the appellant with his wallet in 
his hand some time after it was stolen and the appellant fled 
when approached. After a chase the appellant stopped and 
told him he would get him his wallet. The trial judge in- 
structed on flight and the inference arising from the possession 
of recently stolen goods (J.A. 21-22). These instructions are 
nothing more than circumstantial evidence instructions in a 
different form as applied to the facts of a particular case. This 
Court has held that failure to instruct on circumstantial evi- 
dence is not error in the absence of a specific request. Maca- 
boy v. United States, 82 U.S. App. D.C. 53, 160 F. 2d 279 
(1947). Viewing the instructions in their entirety it cannot be 
said that a failure to give a general circumstantial evidence 
instruction resulted in a manifest injustice. 

Appellant urges that the flight instruction was both unin- 
telligible and erroneous. The instruction reads as follows: 


There is a further doctrine of the law that becomes 
pertinent in this case, and that is the testimony of the 
complaining witness, Cornell Watson, that the defend- 
ant fled from the alley where he was first confronted and 
ran for a period of several blocks. This brings into the 
case a presumption or an element of consideration which 
hinges around the principle that flight may be consid- 
ered by jurors as evidence of guilt. In other words, 
you are entitled to draw from testimony which you 
accept as credible a conclusion that flight on the part of 
a defendant was or is evidence of guilt. You are in- 
structed, however, as a matter of law that flight means 
not merely a leaving, but means a leaving under a 
consciousness of guilt and for the purpose of evading 
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arrest. Therefore, if you find that the defendant’s con- 
duct was induced by fear of arrest, then it is a flight 
from justice and you may consider it as a circumstance 
indicating guilt. If, on the other hand, the defendant 
has explained his presence at the point where he said he 
was first accosted by the complaining witness to your 
complete satisfaction, then the element of flight is not a 
factor to be considered by you (J.A. 22). [Emphasis 
supplied.] 


The term presumption is used only once in the instruction. 
It is immediately followed by the words “or an element of con- 
sideration.” Later in the same sentence, flight is again re- 
ferred to as something that “may be considered by jurors as 
evidence of guilt.” The instruction further noted the jury 
was “entitled to draw ... a conclusion.” Flight was then 
again referred to as follows: “you may consider it as a circum- 
stance indicating guilt.” In the final sentence of the instruc- 
tion flight was referred to as “a factor” for consideration. 
When read in its entirety the instruction is neither unintel- 
ligible nor containing error warranting reversal. 

In the questioned instruction herein although the trial judge 
once used the term presumption he subsequently referred to 
flight as an element, circumstance, or factor that may be con- 
sidered by the jury. There is nothing directive in the lan- 
guage and read in context it is clear that the jury would not 
have been mislead to the extent that they believed they were 
directed to find a given set of facts; that is a presumption of 
law. Bray v. United States, —— U.S. App. D.C. —, 306 
F. 2d 743 (1962) Wright v. United States, 89 U.S. App. D.C. 
70, 189 F. 2d. 699 (1951). 


IL. The trial court properly refused to admit evidence of 
appellant’s military service 


Appellant in his brief appears to contend that evidence as to 
his service in the armed forces should have been admitted in 
order to show his good character as well as his truthfulness as a 
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witness. Although the record below does not reflect the pre- 
cise reason for the question or what the answer would have 
been, the trial court’s ruling was not error. It is only rarely 
and on a clear showing of prejudicial abuse of discretion will an 
sppellate court disturb a trial court’s ruling on the subject of 
the admissibility of character testimony. Michelson v. United 
States. 335 US. 469, 481 (1948); see also United States v. 
Pesano, 293 F. 2d 229 (2d Cir. 1961) where the court held it was 
within the trial judge’s discretion to exclude evidence of the 
defendant’s war record. 

On direct examination particular or specific acts of good con- 
duct are not admissible to prove good character. Michelson. v. 
United States, supra at 477. Evidence of good or bad char- 
acter is restricted to general reputation. Josey v. United 
States. 77 US. App. D.C. 321, 135 F. 2d 809 (1943) ; Stewart v. 

Tnited States, 70 US. App. D.C. 101. 104 F. 2d 234 (1939). 
The military service of the appellant if favorable to him would 
be a specific or particular act and not evidence of general repu- 
tation and thus properly excluded. 

The Municipal Court of Appeals has held that a copy of a 
defendant’s honorable discharge was not admissible in a neg- 
ligent homicide trial to show the defendant “was honorably 
discharged and that his character was excellent.” Ridgell v. 
United States, 54 A. 2d 679 (1947). Thus, the trial judge 
properly sustained the objection to the question relating to 
service in the armed forces. 


* When the defendant took the witness stand the following questions were 
asked: 

Q Please state your full name? 

A. Lawrence Clifton Miller, Jr. 

Q And bow old are you? 

A. Twenty-two. 

Q Please describe what education you have, briefly? 

A. I went throngh high school to the twelfth grade and graduated. 

Q Where did you go to high school? 

A. I went to Limestone High in Maine. 

Q Have you any service in the Armed Forces? 

Mr. McLaverurx. I object to this, Your Honor. 

The Cocer. I do not think this ix material, Mr. McVey (J.A. 13). 
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IIL. It was not error for the lower court to set aside a plea 
of guilty to “attempted robbery” prior to sentence and or- 
der the appellant to trial ona robbery charge where appel- 
lant informed the probation office that he was not guilty 


Appellant for the first time on appeal objects to Chief Judge 
McGuire's setting aside his plea of guilty to attempted robbery 
and sending him to trial on the robbery charge contained in 
the indictment. After pleading guilty to attempted robbery 
on September 28, 1961 before Chief Judge McGuire, appellant 
advised the probation office that he was not guilty but claimed 
to be guilty at the time of his plea because he did not want to 
go to trial on the more serious charge of robbery. 

The Chief Judge in chambers exercising his discretion under 
Fed. R. Crim. P. 11? vacated the plea to the lesser charge and 
ordered the appellant to trial on the original indictment. Ap- 
pellant now appears to contend that although innocent he 
should have been permitted to plead to the lesser offense be- 
cause the maximum sentence he could have received was only 
one-half the sentence he in fact received on the more serious 
charge. This contention is unsound. In Overholser v. Lynch, 


109 U.S. App. D.C. 404, 288 F. 2d 388 (1961). This Court in 
construing Rule 9 of the Municipal Court Rules, which is an 
exact copy of Rule 11, Fed. R. Crim. P., rejected a contention 
that the “shall not” clause modified the “may refuse” clause 
in the rule. The language in Tomlinson v. United States, 68 
App. D.C. 106, 93 F. 2d 652, cert. denied, 303 U.S. 646 (1936) 
was quoted with approval as follows: 


An application by the defendant to change his plea 
is addressed to the sound discretion of the court, and the 
action of the court will not be disturbed, unless there 
has been abuse of that discretion. 


———_ 


2 ¥ed. R. Crim. P., Rule ll. “A defendant may plead not guilty, guilty, or, 
with the consent of the court, nolo contendere. The court may refuse to 
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This Court went on to say: 


We think the above language is clearly consistent with 
the Municipal Court’s Rule 9. The permissive clause 
beginning with “may” indicates a general discretion in 
the court, while the mandatory clause beginning with 
“shall not” indicates one circumstance where the court 
has no discretion but must refuse to permit the guilty 
plea. 
109 U.S. App. D.C. 408. 288 F. 2d 391. It is submitted that 
since the court was construing an exact copy of Fed. R. Crim. P. 
11 in Overholser v. Lynch that the same reasoning would also 
apply to that Rule in this case. The Supreme Court reversed 
the Lynch case, 369 U.S. 705 (1962) for other reasons but did 
state “This does not mean, of course, that 2 criminal defendant 
has an absolute right to have his guilty plea accepted by the 
court as provided in Rule 11, Fed. R. Crim. P., and Rule 9, D.C. 
Mun. Ct. Crim. Rules, the trial judge may refuse to accept such 
@ plea and enter a plea of not guilty on behalf of the accused” 
(369 U.S. 719). In view of the appellant’s protestations of 
innocence to the probation office, the trial judge clearly did not 
abuse his discretion in setting aside the guilty plea. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Davin C. ACHESON, 
United States Attorney. 

Frank Q. NEBEKER, 
Arruur J. McLavGuHuin, 
Tim Morpxy, 

Assistant United States Attorneys. 


28 GOVERNMENT PUINTING OFFICE, 1902 


JOINT APPENDIX 


Bnited States Court of Appeals 


FOR THE OISTRICT OF COLUMBIA CIRCUIT 


No. 17,061 


LAWRENCE C. MILLER, JR 


Appellant, 


UNITED STATES OF AMERICA 


Appellee. 


ee 
APPEAL FROM THf UNITED STATES DiSiRICT COUT 
FOR THE DISTRICT OF COLSMMSa 


United States Court of Appeals 
fort trict of Columbin Circult 


OCT 15 1962 
\ 


yi 


CLERK 


Transcain 


mell Watson 
Derect 


Gross 


Mitchell 


Lawrence Clifton Mill 


Canton 


harge to the jury 


Judgment and C 


« 
Ce 


Notice of Apoeal 


INDEX 


1 


JOINT APPENDIX 
PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed in Open Court August 14, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal 
Term 


Grand Jury Impanelled on June 29, 1961, Sworn in on July 5, 1961 


THE UNITED STATES OF AMERICA ) Criminal No. 664-61 
vs. Grand Jury No. 865-61 
) 


Lawrence C. Miller, Jr. Robbery (22-2901 D.C. Code) 


The Grand Jury charges: 

On or about July 26, 1961, within the District of Columbia, Lawrence 
C. Miller, Jr. by force and violence and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took 
from the person and from the immediate actual possession of Cornell 
Watson property of Corneil Watson of the value of about $16. 00 consisting 
of the following: one wallet of the value of $2.00 and $14. 00 in money. 

/s/ David C. Acheson 


Attorney of the United States 
in and for the District of Columbia 


A TRUE BILL: 


/s/ Charles E. Sando 
Foreman. 


[ Filed August 18, 1961] 
PLEA OF DEFENDANT 
On this 18th day of August, 1961 the defendant Lawrence C. Miller, 


Jr., appearing in proper person and requests counsel be appointed by the 
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Court, which is so ordered, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to him, pleads not 
guilty thereto. 
The defendant is remanded to the District Jail. 
By direction of 
JOSEPH C. MCGARRAGHY 


Presiding Judge 
Criminal Court #1 


Present: HARRY M. HULL, Clerk 
United States Attorney By H. G. Dodd 
By JOSEPH LOWTHER Deputy Clerk 
Assistant United States Attorney 

IDA WATSON 

Official Reporter 


[ Filed September 28, 1961] 


WITHDRAWAL OF PLEA 


On this 28th'day of September, 1961, the defendant Lawrence C. 
Miller, Jr., appearing in proper person and by his attorney, Milford F. 
Schwartz, Esq., in open Court withdraws his plea of not guilty to the in- 
dictment heretofore entered and pleads guilty to "Attempted Robbery”. 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 

By direction of 
Matthew F. McGuire 


Presiding Judge 
Criminal Court # Assign. 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Paul A. Roser 
By Arthur McLaughlin Deputy Clerk 
Assistant United States Attorney 

J. Rawls 

Official Reporter 


[ Filed October 30, 1961] 
rg October 27, 1961 
MEMORANDUM TO THE CLERK: 

RE: Lawrence C. Miller, CC 664-61 | 

PO NO. 16595 

The attached report is self-explanatory. Your attention is called 
particularly to page 2, wherein this defendant, who pleaded guilty to an 
attempt to commit robbery before the undersigned on September 28, 1961, 
now advises the Probation Officer on October 17, 1961 that he is not 
guilty "but stated he claimed to be guilty at the time because he did not 


want to go to trial on the more serious charge of robbery . 
This Probation Report was originally referred to Judge McLaughlin, 
who referred it to me. I, therefore, since the defendant now denies his 
guilt, vacate his plea of guilty and remand him for trial. 
I would suggest that you notify the District Attorney accordingly 
and that the original of this memorandum or a copy thereof be placed in 
the Jacket of Criminal No. 664-61. ! 
/s/ Matthew F. McGuire 
Chief Judge. 
Copy to Probation Officer. | 
Report of Probation Officer, returned to Mr. Garrett, 10/ 20/ 61 cjr 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
| Filed May 22, 1962] | 


Washington, D. C. : 
Thursday, February 15, 1962. 
The above-entitled cause came on for trial before THE HONORABLE 
EDWARD A. TAMM, Judge, United States District Court for the District 
of Columbia, and a jury, commencing at 10:00 a.m. 
* * * 
CORNELL WATSON 
a witness, called for and on behalf of the Government, having been first 


duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. **** What is your fullname? A. Cornell Watson. 

Q. And where do you live, Mr. Watson? A. 1532 Ogden Street, 
Northwest. 

Q. Now calling your attention to July the 26th of last year, 1961, 
do you recall where you were about 5:15 p.m. that evening? A. 7th and 
Florida Avenue, Northwest. 

Q. And what were you doing in that immediate vicinity at that 
time? A. I was enroute home from work and I was boarding a bus. 

Q. Boarding a bus. Did you have anything on your person prior to 
the time of boarding that bus? A. Well, I was boarding the bus and as 
I was boarding the bus, after I was on the bus, I discovered that I had--I 
missed my wallet. 

Q. All right now, prior to getting on that bus did you have that 
wallet on your person? A. I did. 

Q Allright, and how did you carry that wallet on your person? 

A. In my left hip pocket. 

Q. Was there anything in the wallet at the time you boarded the 
bus? A. I had fourteen dollars and personal papers. 

Q. Now, asiyou boarded the bus, was there anyone else in the 
immediate vicinity of you getting on the bus? A. There was. There 
were quite a few people. 

Q. And as a result of those people that were in the vicinity of you, 
did you notice or feel anything? A. Well, I felt a slight jostle. 

Q. What? A. I felt a slight jostle. 

Q. And by that, what do you mean? A. Oh, you know, well just-- 


well, in boarding the bus, you know, I felt something slightly rub against 


me. 

Q. And after you boarded the bus, did you have occasion to look for 
your pocketbook? A. I did. 

Q. And was your wallet in that pocket? A. It wasn't. 

Q. And as a result of missing the wallet at that time, did you talk 
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to someone on the bus--yes or no? Answer that yes or no. A. Did I 

talk to someone on the bus? | 

Q. Yes, or did someone talk to youon the bus? A. Well, yes. 

Q. Allright. Then as a result of the conversation that you had with 
those people on the bus, did you remain on the bus? Did you stay on the 
bus? A. No, I got off of the bus. 

Q. You got off of the bus and where did you get off the: bus? A. At 
7th and Florida Avenue. 

Q. Now, did you get off the bus as the result of what someone had 
told you in the bus? Do you understand that? A. I got off of the bus as the 
result of what someone had told me on the bus. ; 

Q. And when you got off the bus, what did you do or where did you 
go? A. Well, I went east on Florida Avenue to an alley. 

Q. Allright, and how far was that alley from 7th and: Florida 
Avenue? A. I would say approximately a block or so. 

Q. All right, and when you got to that alley, what did you see, if 
anything? A. I observed some men in the alley. 

Q. All right, and where were the men in the alley ? A. Well, they 
were standing down near the entrance of the alley from the street. 

Q. How many men would you say that you saw there at that time, an 
idea? A. Well, an idea, I would say around four or five, around four at 


least. 


Q. Allright, and after seeing these men in the alley, did you enter 
the alley? A. I did; I entered the alley. 

Q. All right, and what did you do, if anything, after entering the 
alley? A. Well, I observed one with the wallet. 
You observed one of whom? A. One of the men.’ 
One of the men, with your wallet? A. With my wallet. 
What was he doing with the wallet at the time that you observed 


He was looking through it. 
And did he have it in his hands. A. He had it in his hands. 


* * * * 


You say you saw a wallet in this man's hands? A. That's right. 
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Q. And were you able to identify that as your wallet? A. I was. 

Q. And was that the same wallet that you had in your possession when 
you boarded the bus at 7th and Florida Avenue? A. Yes. 

Q. All right now, when you saw the wallet in this man’s hands in 
the alley, what did you do. if anything? A. I started yelling at him and 
asking him, you know, to give it back to me. 

Q. What did you say? Give us your exact words as nearly as you 
can recall? A. I said, Hey, that’s my wallet. Give it back to me.” 

Q. Allright, how far were you away from that man when you said 
that? A. Approximately five or six feet. 

Q. All right now, do you see that man in court here today? A. Right. 

Q. And will you point at him, please? A. That's him there 
(pointing). 

Q. What color shirt has he goton? A. What color shirt does he 
have on now? 

Q. Yes. A. He has a gold figured shirt. 

MR. MC LAUGHLIN: May the record indicate he identified the 
defendant, Lawrence Miller? 

THE COURT: Yes. 

BY MR. MC LAUGHLIN: 

Q. All right, when you said to the defendant give you your wallet, 
then what happened, if anything? A. He ran. 

Q. And did he still have the wallet in his possession when he ran? 

A. That's right, when he ran he still had it. 

Q. Allright, when he ran, what did you do? A. I ran after him. 

Q. All right, where did he runto? A. He ran out to T Street and 
ran up T Street across 7th to 8th, and on 8th and through an alley out to 
9th and he ran back to T. 

Q. Now, how far were you behind him in this chase? A. Well, at 
first he got--when he started I was quite a ways behind him, I would say 


around fifteen feet or more, but then gradually I caught up to him and I 
was, you know, right with him up until the chase ended. 


Q. Would you say that he ran fast? A. Yes, he ran very fast. 
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Q. Very fast? <A. That's right. 

Q. All right, and did there come a time when you actually caught 
this man, the defendant? A. Did I catch him? 

Q. Yes. A. Actually I didn't catch him. After he ran out to T 
Street and, you know, during the excitement of the people, 1 think he just 

gave up because he turned, you know, to come back and'that’s when 
I caught him. 

Q. All right, did you put your hands on him at that time? A. Yes. 

Q. And what part of his body did you put your hands on? A. Oh, his 
shoulder and waist. 

Q. You were holding him at that time, would you say? <A. Yes. 

Q. Did you have any conversation with him at that time in reference 
to your pocketbook? A. I asked him for it and he said, ‘Here, man, take 
this dollar and my ring and I will go back and get your wallet.” 

Q. He said what? A. "Here, man, take this dollar and my ring 
and I will go back and get the wallet." 

Q. Allright, did you take the ring or the dollar? A. 1 took the 
dollar and about that time Officer Mitchell was coming up and he got out 
and abducted Miller. | 

Q. Did the defendant say anything else to you besides take the 
dollar and the ring? A. He just said, "I will go back and get the wallet." 

Q. Now, did he go back and get the wallet? A. No, he didn't. 
Officer Mitchell took him to a box, you know, during the excitement some 

citizen told me that he had found the wallet. 

Q. Was the wallet returned to you at that time by some unknown 
citizen? A. That's right. I walked back down to T and the pitizen gave 
me the wallet. | 

Q. Have you got the wallet with you today? A. No, sir, I don't. 

Q. Was the wallet returned to you by the Police Department? 

A. It was. | 


Q. And when the wallet was returned to you, were there any 


monies in the wallet? A. Any money? Only the dollar that he gave me. 
I put it back in the wallet. 
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Q. No, I say when the wallet was returned to you by the civilian, was 


your money in it? A. There wasn't anything in it. 


Q. Now, all that you have testified to happened in the District of 
Columbia, is that right? A. Pardon? 

Q. Isay that everything you have testified to happened in the District 
of Columbia? A. Yes, sir. 

* * * 
CROSS EXAMINATION 
BY MR. MC VEY: 
x * »* * 

Q. Mr. Watson, where is the wallet now? A. The wallet--I dis- 
posed of the wallet iafter I got it, because actually it was mostly worn out 

anyway so I didn't keep it. 

What color was the wallet? A. It was brown. 

Would you describe the wallet? A. Will I describe it? 

Yes, what kind of wallet? A. It was a brown leather wallet. 

A folding wallet? There are several different styles of 
wallets. A. It was a folding wallet. 

Q. One that you fold up and put the money in lengthwise? A. One 
that you fold up and put the money in lengthwise. 

Q. What was particularly unusual about that wallet that you could tell 
that wallet from any other brown leather wallet? A. Because it was 
mine, and I knew it. 

Q. How did you know it was yours? There are many brown leather 
wallets. A. That's right, but this particular one was mine. 

Q. How do you know that? A. I know it. 

Q. Well, how? A. Because I saw it. 

Q. I'm trying to ask you to tell me what was peculiar about this 
particular brown leather wallet as compared to some other brown leather 
wallet? A. Well, I mean, the grain of it. 

Q. I believe you said that you claimed it was your wallet when you 
were five or six feet away--is that correct? A. That's right. 


* * * * 
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Q. Is that how you identified it? A. Well, that's partially how I 
identified it, and from the fact it was mine and Iknew it. 

Q. You just knew it was your wallet? A. I knew the wallet be- 
cause I saw it and I knew it was mine. 

Q. In other words, it is your own feeling that it was your own 
wallet? You have no specific other identification, is that correct? 
A. Because I saw it and knew it was my wallet. 

Q. How was the money--in what denomination of the bills was the 
money in the wallet? A. A ten-dollar bill and four ones. | 

* * aa * 

Q. As I understand it, you did not see anybody take your wallet ? 
A. I didn't see anybody take my wallet? 

Q. Isthat correct? A. That's correct. 

Q. Now, how far were you on the bus when you discovered you did 
not have your wallet? A. Just past the driver. ; 

@. How did you happen to feel for your wallet? A. I felt for it with 
my left hand. 

Q. Was there any particular reason, or is that a custom of yours? 
A. That is a custom of mine, especially when I am with lots of people. 

Q. So you missed your wallet after you got on the bus when you 
were past the bus driver? A. That's right. 

Q. How many feet past the bus driver? A. I was just past him a 
couple, maybe. 

Q. And there were people crowding behind you, were there not, to 
get on the bus when you were on the bus? A. Sure. 

Q. So the wallet could have been taken from you when you were on 
the bus, could it not? A. It could have been. 


Q. Were you not told that there were two people got off the bus 


after you got on? A. That's right. 

Q. Was that why you got off the bus? A. I got off the bus because I 
missed my wallet and a citizen told me that they had observed two people 
running down Florida Avenue and had gotten off, so that's why I got off. 

Q. Two people? A. That's what the person said. | 


* * * * 


Q. Did you see the man whom you were chasing throw anything away? 
A. No, I didn’t. 

Q. Did the defendant make any statement to you as to whether he had 
actually stolen your wallet? A. Well, he didn't say he actually had stolen 
it, but he said he would go back and get me my wallet. 

Q. Didn't he say something to the effect that you had the wrong 
man? A. He didn’t. 

Q. You deny that he said that? A. I mean he didn't say anything 
other than he was in enough trouble now and he would go back and get my 
wallet. 

cs % * 

Q. Why did you keep the dollar? A. I didn't. 

Q. You did not keep the dollar? A. No, I didn't. 

Q. Where is the dollar? A. Well, when I turned it in, then it was 
in the wallet: I mean the dollar was with the wallet all the time, so when 

they gave me the wallet back and--I mean the trial was supposed to 
have been over then they gave me the wallet back then. Then I kept the 
dollar. 

= -_ 
ARTHUR F. MITCHELL 
a witness, called for and on behalf of the Government, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 

Q. Now, Officer Mitchell, your full name is what? A. Arthur F. 

Mitchell. 


Q. You areia member of the Metropolitan Police Department? 
A. Yes, sir. 

Q. And assigned to what precinct? A. Number 13 Precinct, 910 
U Street, Northwest. 

Q. Andon July, I believe, the 26th of 1961, were you a member of 
the Metropolitan Police Department? A. Yes, sir. 
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Q. Andon July the 26th of 1961 did there come a time when you saw 


a man later identified to you as Mr. Watson? A. Yes, sir. — 

Q. Would you tell us, if you will, under what circumstances you 
saw Mr. Watson on July the 26th of '61? A. About 5:15 p. m., Wed- 
nesday, July the 26th, 1961, while driving in the eight hundred block of T 
Street, Northwest, I observed Mr. Watson emerge from an alley in the 
eight hundred block of T Street in pursuit of the defendant Miller. AsI 

drew abreast of them, Mr. Watson apprehended him. I stopped my 
car and jumped out and inquired as to what was going on. 

Q. Did Mr. Watson have ahold of the defendant? A. Had ahold of the 
defendant in the eight hundred block of T Street at the mouth of the alley. 

Q. And did Watson make certain statements to you at that time? 

A. Yes, sir; he did. 

Q. Asa result of those statements made to you, what did you do, 
if anything, with the defendant Lawrence Miller? A. Mr. Watson made, 
told me, that this man had picked his pocket while he was boarding a north- 
bound bus at 7th and Florida Avenue. He told me that he had chased this 
man from an alley in the six hundred block of T Street to the eight hundred 
block of T Street where he had apprehended him. He told me that he 
observed this man along with another-- 

Q. (Interposing) Did you place the defendant under arrest at that time? 
A. I did. 

Q. And after placing the defendant under arrest, did “4 talk to him 
there? A. I asked--I talked with Miller on the scene. 

Q. And what conversation did you have with Miller on the scene in 
reference to Mr. Watson's pocketbook? A. Iasked Mr. Miller did he 
take the pocketbook. He denied it. He said he was willing to give Mr. 
Watson a dollar and his ring, and he would get Mr. Watson's pocketbook 
for him in return, if he would let him go. 

Q. If he would let him go? A. Yes, sir. 

Q. And you didn't let him go; you placed him-- A. (Interposing) 
No, sir. 

Q. And where did you bring him to? A. I walked him back to 7th 
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and Florida Avenue where there is a patrol box there. I made a call for the 
wagon and took him to Number 13 Precinct where he was taken to an interro- 
gation room. 
Q. While at the scene where you saw Mr. Watson holding the defend- 
ant, did there come a time while there when you saw a wallet? A. No, 
the wallet was mentioned at the box at 7th and Florida Avenue. A citizen 
came up to me and Mr. Watson and told me that he knew where Mr. Wat- 
son's wallet was and where the defendant had dropped it. I told Mr. Wat- 
son if he would go-- 
Q. (Interposing) Did you get the name of that civilian? A. No, 
sir, Ididn't. He was with Mr. Watson. 
= * * 
CROSS EXAMINATION 
BY MR. MC VEY: 
x * * * 
Q. Did you see the dollar which the defendant is alleged to have 
offered Mr. Watson? A. Yes, sir. 
Q. Did you actually have it in your hand? A. Did Ihave it in my 
hands? 
Q. Yes. A.' Yes, after the complainant gave it to me and the de- 


fendant had given it to the complainant, and the complainant gave it to me. 


x * * * 


Q. Who took possession of the dollar? A. I had taken possession 

of the dollar along with the wallet after it was returned to me at the 
precinct. 

* x * * 

Q. Excuse me, Mr. Miller--did you at that time take the dollar, 
and which had been under discussion, in your possession? A. I had taken 
the dollar on the scene. 

Q. And is that all the money that you saw on the scene? A. That is 
all the money I saw on the scene. 

Q. Did you actually see the wallet yourself? A. The wallet was 
brought back-- 
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Q. (Interposing) Excuse me. I asked you did you actually see the 
wallet yourself? A. Yes, the wallet was given to me at 7th and Florida 
Avenue while waiting for the patrol wagon. 

Q. Could you describe the wallet? A. A brown leather - pillfold, a 
man's wallet. 

Q. Was there anything unusual about that wallet? A. Nothing that 
I could see, just a flat ordinary man's wallet. 

Q. Ordinary brown? A. Yes, sir. 

Q. Anordinary brown wallet? A. Yes, sir. 

* * * am 
LAWRENCE CLIFTON MILLER, JR. 
the defendant, called as a witness for and on his own behalf, having been 
first duly sworn, was examined and testified as follows: ; 
DIRECT EXAMINATION 
BY MR. MC VEY: 
* * * * | 

Q. Please state your fullname? A. Lawrence Clifton Miller, Jr. 

Q. And how old are you? A. Twenty-two. 

Q. Please describe what education you have, briefly? A. I went 
through high school to the twelfth grade and graduated. 

Q. Where did you go to high school? A. I went to Limestone High 
in Maine. 

Q. Have ym any service in the armed forces? 

MR. MC LAUGHLIN: I object to this, Your Honor. 

THE COURT: I do not think this is material, Mr. McVey. 

* * * * 
BY MR. MC VEY: 
Have you ever been in trouble before? A. Yes, sir. 
In what connection? A. Sir? 
In what connection? A. I mean-- 
Beg pardon? A. I didn't understand that. 


Q. In what kind of trouble have you previously been? A. I have 


been convicted of robbery. 
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Q. In the District of Columbia? A. Yes, sir. 

Q. Now. will you please describe what you were doing on the after- 
noon of July 26th?’ A. On July 26th in the afternoon about what time? 

Do you want all day long? 

Q. In the beginning of the afternoon. A. Yes, sir. First I 
stayed home about 5:00 something, about something 5:00. Then I left. I 
came down the street to visit my mother. 

Q. Where does your mother live? A. 405 Florida Avenue, North- 
west, and as I was going out the street, when I got up to 8th and T this 
young man jumped out of the alley, approached me and stated that I robbed 
him, and I told him that I hadn't robbed him, that I didn't even know him, 
and then the officer came up with a whole lot of crowd around. The com- 
plainant told him that I robbed him. The officer threw me up against the 
fence, patted me down, took me-- 

Q. (Interposing) What do you mean by patted me down? A. Down 
one of these (indicating); grabbed me in the back with his left hand; walked 
me down the street to 7th Street to Florida Avenue to the box and called the 
patrol wagon. Then they took me down to the precinct. 

* x * * 

Q. Have you heard the testimony in this case? A. Yes, sir. 

Q. You've heard the previous testimony that you offered Mr. 
Watson a dollar? A. Yes, sir. 

Q. What do you have to say about that? A. I didn't do that, because 
I didn’t have any money when I left home. 

Q. Did you have a wallet at all? A. No, sir. 

Q. Did you see a wallet? A. The only time I saw it was at 7th and 
Florida after when the policeman had it. 

Q. Did you make any statement to Officer Mitchell with respect to 
this crime? A. Yes, sir. 

Q. What did you say tohim? A. I told him that he definitely made 
a mistake in identity, because something was wrong, because I didn't do 
this and I didn’t know nothing about it, and he said, "Well, just in case 

I'm just going to take you down anyway and sooner or later you will 
be let off." 
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Q. Did you make any statements to Mr. Watson, the complaining 
witness? A. Yes, sir, I made a statement that stated like this: I 
told him that I didn't know nothing about this; why did he ee me 
with this, and I didn't have his money. 

a * * 
CROSS EXAMINATION 
BY MR. MC LAUGHLIN: 

Q. You are the same Lawrence Mitchell, Jr., who in 1961 was con- 
victed of robbery, were you not? A. No, sir; I'm not the same Law- 
rence Mitchell; Iam Lawrence Clifton Miller. 

Q. Didn't I say Lawrence C. Miller, Jr.? Isn't that you? 

A. Yes, sir; that's me. 

Q. And you arethe same Lawrence C. Mitchell, Jr., who in 1961 
was convicted of robbery—isn't that right? A. No, sir; my name is not 
Mitchell. 

Q. Miller? A. Yes, sir; that’s my name. 

Q. You were convicted of robbery in 1961, weren't you? A Yes, 


* * * * 


Q. You are familiar with 7th and Florida Avenue, are you not? 


A. Yes, sir. 
Q. How often are you in that immediate vicinity of the city? A. About 
three times a week. | 
Q. Three times a week? A. Yes, sir. 
Q. Now, on this day of July the 26th, were you in the vicinity of 
7th and Florida Avenue, Northwest? A. Yes, sir. 
Q. And approximately what time of the day or night were you 
there? A. When they arrested me I don't know what time it was. 
Q. What? A. When they arrested me I don't know what time that 


Q. Can you tell me the time you left your grandmother's house ? 
A. Yes, sir. | 
Q. And how long did it take you to get over to 7th and aes ida 
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Avenue from your grandmother's house? 
MR. MC VEY: Object. Your Honor, the witness didn't say that he 
was in the vicinity of 7th and Florida. 
BY MR. MC LAUGHLIN: 
Q. Inthat direction. A. How long was what ? 
Q. What time did you leave your grandmother's house? A. I left 


my grandmother’s house about 5:05. 

Q. 5:05? A. Yes. sir. 

Q. And where did you go from your grandmother's house? A. I 
came down 12th Street and went out T Street. 

Q. And you say’ you were going over to your mother's house? 

A. Yes, sir. 

@. And your mother lived where? A. 405 Florida Avenue, 
Northwest. 

Q. And you say as you were walking along the street-- A. Yes, sir. 

Q. (Continuing) --all of a sudden this man came out of an alley? 

A. Yes, Sir. 

Q. Now, where was this alley? A. The alley--it was between 
8th and 9th. 

Q. Isn't it a fact that the alley he came out of was between 6th and 
7th? What? A. It wasn't down that far. It was between 8th and 9th he 
came out. 

Q. When you say the alley between 8th and 9th, isn't that where he 
arrested you or grabbed ahold of you? A. That's the alley he came out of. 

Q. You deny that he chased you from an alley the other side of 7th 
Street? A. Yes, sir. 

Q. What? A. Yes, sir. 

Q. Now, how long did he have ahold of you, that is, Watson have 
ahold of you before Officer Mitchell came on the scene? A. He didn't have 
ahold of me. 

Q. Watson didn't have ahold of you? A. No, sir. 

Q. He was just standing there alongside of you? A. No, he was 


standing arguing. 


Arguing? A. Yes, sir. 
What were you arguing about? A. He accused me of something. 
. What did he accuse youof? A. Of robbing him. 

Q. What did you say? A. I told him I hadn't done its he must be 
out of his mind or something was wrong with him. 

Q. Did you tell him at any time that pocketbook was in your 
possession? A. No, Sir. 

Q. Did you at any time tell him that you found that pocketbook? 

A. No, sir. 

Q. You deny that that pocketbook at any time was ever in your 
possession on July the 26th? A. Yes, sir. 

Q. And you deny that Mr. Watson chased you from the alley of the 
other side of 7th Street to the alley there at 8th and T Street? A. Yes, 
sir. | 

Q. He didn't chase you at all? A. No, sir. 

* * * * 


Q. Did you tell Mr. Watson at that time that you would give him a 
dollar and a ring if he didn't prosecute you? A. 1 couldn't have told him 
that-- 


Q. No, not what you couldn't; did you? A. No, sir. 
* * * * 

Q. Did you at any time tell him if he let you go that you would get 
his pocketbook back? A. NO, Sir. | 

Q. Allright now, after Detective Mitchell arrived on the scene, 
did you have any conversation with him? A. Yes, sir. 

Q. Wasthat pertaining to the pocketbook? A. Yes, sir. 

Q. Did you tell him that you would try to get the money back or 
the pocketbook back? A. No, sir. 

Q. You deny having any conversation with him in regards to that ? 
A. Yes, sir. 

Q. What? A. Yes, sir. 


* * 
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ARTHUR F. MITCHELL 
a witness. was recalled to the stand on behalf of the Government in re- 
buttal, and having been previously duly sworn, was examined and testi- 
fied further as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 

Q. Now. I believe you testified that you saw the defendant and Mr. 
Watson at 8th and T Streets. Northwest. A. Eight hundred block of T 
Street. 

Q. Eight hundred block of T Street? A. Yes, sir. 
Q. And when you approached the defendant, while he was there with 
Mr. Watson, did you observe him, his appearance? <A. Yes. 
Q. Allright, did you observe, we'll say, his face? A. Yes, he 
was puffing and blowing and there was perspiration on his face. 
Q. His breath? A. Yes, sir, it was coming and going, heaving. 
Q. As though he had been running? A. Yes, sir. 


z x * * 


THE COURT'S CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen of the jury, as I have had oc- 
casion to tell most of you before, it is at this point in the trial of a case 
thatthe Court is required to instruct you as to the law that will govern 

you in reaching your verdict in the case, and it is of course your 
responsibility to accept the law as it is outlined to you by the Court. 

As you know, you will take into the jury room with you a copy of the 
indictment returned by the Grand Jury in this case. As recently as yes- 


terday I have told a majority of you people, and I tell the rest of you now, 


that an indictment is not evidence in a criminal case; it is not proof of 
any fact, and the sole purpose for its existence is to inform the defendant 
of the charge which has been preferred against him. Remember then that 
this document is not proof of any fact and should not be considered by you 
as having any probative value. 


The indictment ‘in this case charges the crime of robbery in a single 
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count. The indictment is drawn in virtually the phraseology of the statute, 
as you will observe when I read the law to you. The indictment specifically 
charges: | 
"That on or about July 26, 1961, within the District of 

Columbia, Lawrence C. Miller, Jr., by force and violence and 

against resistance and by sudden and stealthy seizure and 

snatching, and by putting in fear, stole and took from the person or 

from the immediate actual possession of Cornell Watson property of 

Cornel! Watson of the value of about $16. 00, consisting of the 

following: one wallet of the value of $2.00, and $14.00 in money." 

The criminal code of the District of Columbia defines the 
crime of robbery as follows: : 

"Whoever by force or violence, whether against resistance 

or by a sudden or stealthy seizure or snatching, or by putting in 

fear, shall take from the person or immediate actual possession 

of another anything of value, is guilty of robbery." 

At the common law of England the crime of robbery specifi- 
cally related to the taking of property through the use of force and violence 
and the putting of the victim in fear. In the District of Columbia the crime 
of robbery has by Act of Congress, by statutory definition, been enlarged 
to cover the taking of property, whether against resistance. by force or 
violence, or by sudden or stealthy seizure or by snatching. In other words, 
the crime of robbery, as we recognize it in the District of Columbia, em- 
braces not only a taking by or through which a person is placed in fear; 
robbery also consists of the so-called pocketbook snatchings, that is, the 
statute says by snatching. It also embraces the "'stealthy seizure" which 
means the pickpocket type of operation. You will observe in the phrase- 
ology of the statute that the wording is such that not all of these elements 
which I have enumerated to you are an essential element of the crime. 

The statute specifically says: ‘Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure, or by snatching, or by 
putting in fear, shall take from the person or immediate actual possession 
of another anything of value, is guilty of the crime of robbery. Wu 


The law is. of course. in this case. as it has been and will be in 
every case in which you participate. that the defendant is presumed to be 
innocent. As I have explained to you before, this presumption of inno- 
cence means that the defendant is not required to prove his innocence. 


The burden of proof is upon the Government to prove the defendant guilty 


beyond a reasonable doubt. Unless the Government maintains this burden 


of proof and proves to your satisfaction that the defendant has committed 
all of the elements of the specific offense with which he is charged, then 
you, the jury. must find the defendant not guilty. 

The burden of proof upon the Government, however, is to prove the 
defendant guilty to a moral certainty but not to an absolute or a mathe- 
matical certainty. A reasonable doubt is a doubt for which you can give 
a reason to yourselves, that is, a doubt predicated upon reason. 

You are the sole judges of the credibility of the witnesses in this 

case. which of course means that you must determine which of the 
witnesses you are going to believe and to what extent you are going to be- 
lieve them. I think it is obvious that in large measure your verdict in this 
case must depend upon the credence which you give to the testimony of 
the witnesses, because when you decide which of these witnesses are, in 
your opinion, telling the truth, I think the rest of your verdict will be 
relatively simple to arrive at. 

In determining how much credence, how much credibility you will 
give to the testimony of each of the witnesses, including the defendant as 
a witness in his own behalf, you have the right to consider the demeanor of 
the witness on the witness stand, his manner of testifying, whether the 
witness impresses you as being a truth-telling individual, also whether 
the witness displays any favor or prejudice towards the Government or the 
defendant, and whether the witness has any interest in the outcome of 
the case. 

In connection with the testimony of the defendant as a witness, you 
have the right to take into consideration his situation, all of the circum- 
stances which surround him, his interest in the result of your verdict, 
and you should give to his testimony such weight as in your judgment it is 
fairly entitled to receive. 
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If you believe that any witness in the case wilfully testified falsely 
as to any material fact concerning which fact the witness could not possibly 


be mistaken, you are then at liberty, if you deem it desirable to do so, to 


disregard the entire testimony of that witness or any part of the testimony 


of that witness. 

In connection with the testimony of the defendant as a witness in the 
case, the Court points out to you that the District of Columbia Code pro- 
vides that no person shall be incompetent to testify in either civil or 
criminal proceedings by reason of his having been convicted of a crime, but 
such fact may be given in evidence to affect his credit as a witness. In 
other words, members of the jury, the fact that this defendant has admitted 
a conviction in 1961 for the crime of robbery is absolutely not evidence of 
the fact that he has committed the crime charged in the present indictment. 
You may consider this prior arrest only insofar as it affects the defendant's 
credibility as a witness in the present case. | 

There are two points of law developed by the evidence in this case 
upon which the Court has not had occasion to heretofore charge you. The 
first relates to that aspect of the evidence in which the complaining witness, 
Mr. Cornell Watson, said that he saw the defendant in the alley and that the 
defendant had the complaining witness' pocketbook in his possession. It 

is a rule of our law that when recently stolen property is found in 
the exclusive possession of someone, the jury may infer from the fact of 
such possession that the possessor of the property was in fact the thief. 

If from the evidence you should be convinced beyond a reasonable doubt 

that the property in question in this case was stolen and that the defendant, 
soon after its theft, was in exclusive possession of it, that is a circumstance 
to be taken into consideration by you in determining your verdict, unless 
such possession is satisfactorily explained by the defendant, or as in this 
case is denied and you accept that denial, the fact of such possession isa 
sufficient basis for you to find the defendant guilty. The Court instructs 
you, however, that while you are permitted under the law to draw an in- 
ference of guilt from the fact that the defendant was discovered in possession 


of recently stolen property, you are not required to do so, nor if you do 
| 
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draw the inference are you required on that basis alone to find the de- 
fendant guilty. although you may do so. 

This then gets back to what I said about the credibility of the witnesses 
as you will determine that credibility. If you accept the defendant's ver- 
sion of the acts in this case. of course you must conclude that he was never 
in possession of this pocketbook, and there is no presumption of guilt 

thereafter because of his denial of the possession. On the other hand, 
if you accept the testimony of the complaining witness, as I have pointed 
out to you, you may then draw an inference from the possession of the 
pocketbook that the defendant was in fact the thief. 

There is a further doctrine of law that becomes pertinent in this case, 
and that is the testimony of the complaining witness, Cornell Watson, that 


the defendant fled from the alley where he was first confronted and ran for 


a period of several blocks. This brings into the case a presumption or an 
element of consideration which hinges around the principle that flight may 
be considered by jurors as evidence of guilt. In other words, you are en- 
titled to draw from testimony which you accept as credible a conclusion that 
flight on the part of a defendant was or is evidence of guilt. You are in- 
structed, however, as a matter of law that flight means not merely a leav- 
ing, but means a leaving under a consciousness of guilt and for the purpose 
of evading arrest. Therefore, if you find that the defendant's conduct was 
induced by fear of arrest, then it is a flight from justice and you may con- 
sider it as a circumstance indicating guilt. If, on the other hand, the de- 
fendant has explained his presence at the point where he said he was first 

accosted by the ‘complaining witness to your complete satisfaction, 
then the element of flight is not a factor to be considered by you. 

The Court desires to point out one further element in this case and 
that is the fact that the identification of the defendant has been made by a 
single witness, that is, the complaining witness, Cornell Watson. You 
must consider in your deliberations whether there is any possibility of 
mistake on the part of the complaining witness in this matter of identification. 
You should review this testimony in the light, I repeat, of your evaluation 


of the credibility of the witnesses. It is, of course, necessary that the 
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Government prove the identity of this defendant as the perpetrator of the 


crime beyond a reasonable doubt. 

You should consider this matter carefully and deliberately in the light 
of the instructions which I have given to you. You are the sole, the ex- 
clusive judges of the facts. I know that your judgment, your intelligence, 
your reason will not be swayed by prejudice, by bias, by ill will, or by 
sympathy. Your verdict, of course, must be a unanimous one. 

Will counsel approach the bench. 

(At the bench:) 

THE COURT: Does the Government request any further charge, 

Mr. McLaughlin? 

MR. MC LAUGHLIN: No, Your Honor. 

THE COURT: Do you have any objection to the charge as given? 

MR. MC LAUGHLIN: No, Your Honor. 

THE COURT: Mr. McVey, do you request any further charge? 

MR. MC VEY: No. 2 

THE COURT: Do you have any objection to the oe as given? 

MR. MC VEY: No, Your Honor. I do have a further request. I 
neglected to note for the record an exception to your denial of my motion. 


I want the record to be so corrected. 
* * 


[Filed April 13, 1962] 
JUDGMENT AND COMMITMENT 


On this 13th day of April, 1962 came the attorney for the govern- 
ment and the defendant appeared in person and by his attorney John H. 
MacVey. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Violation of Section 
2901, Title 22, D.C. Code ROBBERY as charged in count one of the 
Indictment and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
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cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Six (6) years; said 
sentence to take effect at the expiration of the sentence imposed in 
Criminal Case Number 476-61. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 

/s/ Edward A. Tamm 
United States District Judge 


NOTICE OF APPEAL 


Notice is hereby given by Lawrence C. Miller, Jr., on this 19th 
day of April, 1962, to appeal to the United States Court of Appeals for 
the District of Columbia Circuit, from the judgment entered by the United 
States District Court for the District of Columbia, on the 13th day of 
April, 1962, in favor of the United States of America, and against 
Lawrence C. Miller, Jr. 

/s/ Lawrence C. Miller, Jr. 


200 - 19th Street, S.E. 
Washington 3, D. C. 


[ Jurat dated April 19, 1962] 


[ Filed April 21, 1962] 
MEMORANDUM TO SUPPORT NOTICE OF APPEAL 


Comes now, I, 'Lawrence C. Miller, Jr., being first duly sworn 
according to law on oath, depose and say that I am the petitioner in the 
above entitled cause, and respectfully move this most honorable Court 
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to grant the instant appeal in forma pauperis, and in support thereof 
states as follows: : 

1. The verdict was contrary to the weight of the evidence. 

2. No wallet or money was introduced as evidence. : 

3. Government witness, Pvt. Mitchell of the Metropolitan 
Police Department was permitted to sit in the court room and listen to 
testimony, then was placed on the stand to testify himself. i 

4. Pvt. Mitchell's testimony that he had turned said stolen wallet 
in to the desk clerk of No. #13 precinct, was in direct conflict with the 
testimony of the desk clerk and the record book of said precinct. 

5. The complaining witness testified that he did not see your 
petitioner take a wallet from his possession. | 

Wherefore all foregoing duly considered, petitioner prays that the 
court will recognize the errors of the case according to Rule 52 (B) of 
the Federal Rules of Criminal Procedure. | 

Petitioner prays further that the court will also recognize the "In- 
sufficently of Evidence, See Middleton v. United States, 1959 D. D.C." 
See also the Supreme Courts ruling on, "Tainted Evidence in Mesarosh 
v. United States, 352 U.S. 1.9. (1956)". | 

Petitioner prays that the court will correct this injustice in the 
proper methods afforded by law. 

That all of the foregoing is true, that this memorandum contains only 
facts, and not conclusions of law. 

Respectfully submitted in good faith: 
/s/ Lawrence C. Miller, Jr. 


200 - 19th St., S.E. 
Washington 3, D. C. 


[ Certificate of Service] 
[ Jurat dated April 19, 1962] 


